the uncontroverted evidence establishes that the subject ball joint
showed wear, was without a grease zerk, and lacked lubrication.
The amount of movement of the ball in the socket and its
transference to the wheels is disputed but its existence is not
denied by the respondent.  The fact that the joint was worn is
admitted by respondent.  However, it is argued that it was not
proven that it was defective (Resp. Br. at 8).

The term defect is defined in Webster's Third New
International Dictionary (1976 Ed.) at p. 591 as follows:

1, An irregularity in a surface or a structure

that spoils appearance or causes weakness or failure;

2. want or absence of something necessary for com-
pleteness, perfection, or adequacy in form or functions.

As stated previously, I find from a careful review of all the
evidence in this case that the subject ball joint was defective.
Also, I am persuaded that the most credible evidence supports
petitioner's argument that the dafect to the ball joint in the
steering mechanism could affect safety.  Even assuming, that the
mantrip does not travel over 15 miles per hour, as argued by the
respondent, the fact remains that the vehicle is hauling eight to
nine miners underground in a confined area over rough terrain where
the steering mechanism of the vehicle is vital to stability and
direction.  I am not persuaded that the tensil tests performed on
the ball joint as reported by James Ingram would reflect the danger
that exists from the ball joints condition as described by all the
parties.  The tensil strength would determine the metals ability to
withstand certain forces.  However, the looseness in the steering
and the deterioration of the ball joint from lack of lubrication
seem to me to be vital in this case.

Respondent has cited the case of Medusa Cement Co., 1 MSHRC
2454, (May 1980) (ALJ), in support of its position in this case.  I
find that there is a distinction between the facts of these two
cases which effect the final conclusion.  In the Medusa case,
supra, the Judge found that the defect, a broken bushing, would not
adversely affect the control of the grader involved and render it
unsafe to operate.  Further, there was only the one miner, the
operator, exposed to any risk.  It is also noted that in Medusa,
the Judge, distinguished his facts from those in Phelps Dodge
Corporation, 1 FMSHRC 2018 (Dec. 1979)(ALJ) wherein Judge Merlin
decided that a violation of 55.9-2 occurred when a truck was not
safe when it was found all the lugs on a wheel were loose.  The
distinction here is whether the equipment defect would affect
safety and based upon two different fact situations, a different
conclusion was reached.

In light of the stipulation entered by the parties regarding
Docket No. WEST 81-28-M, I find that the penalty already agreed
upon in the amount of $725.00 should be raised by the amount of
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